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CHAPTER A 

TERMS AND CONDITIONS FOR ALL AGREEMENTS 

Article 1. 

1.1  Definitions:  

 “Agreement” means the agreement that (by 
force of the applicability of these General Terms 
and Condition) is deemed to be concluded 
(whichever comes first and upon Supplier’s 
discretion): (i) at the moment a written contract 
or an engagement letter is signed on behalf of 
Customer and duly signed by Supplier’s board 
of directors, or (ii) on the date of dispatch by 
Supplier of a written order confirmation, duly 
signed by its board of directors, or (iii) on the 
date of dispatch of Supplier's invoice, or (iv) at 
the moment Supplier starts working for 
Customer. Aforementioned document(s) shall be 
considered to represent the contents of the 
Agreement correctly, unless Customer protests 
against its contents forthwith in writing and 
motivated. 

 "Claim" means any claim or proceeding of any 
nature (whether in contract, tort, breach of 
statutory duty or otherwise and including, but not 
limited to, a claim for negligence). 

"Customer" means the natural person or legal 
entity which enters into the Engagement Letter 
or Purchase Order. 

“Customer Communications” means any 
information, documents, or other 
communications provided by Supplier under a 
Agreement whether in writing or otherwise, 
including, without limitation, any reports 
(including, without limitation, the final written 
report, if any, on the Work performed under the 
Agreement) or memoranda issued by Supplier, 

including, without limitation, documents, 

communications, advice, if any, and any drafts 
thereof, any draft or final reports or memoranda, 
whether in writing or otherwise. 

 “Confidential Information” means any 
information, trade secrets or other proprietary 
information which is either designated as 
confidential or is by its nature confidential, 
including Customer Communications and Work.  

 “Controller” means the natural person or legal 
entity which, alone or jointly with others, 
determines the purposes and means of the 
processing of Personal Data. 

 “Documentation” means the operating manual 
and user instructions of any software supplied to 
Customer by Supplier, either recorded in the 
software, separate books or other media. 

 "Errors" means a substantial failure to meet the 
functional or technical specifications stated in 
writing by Supplier and, in the case of custom- 

made software and websites, the functional or 
technical specifications explicitly agreed 
between the parties in writing. An Error shall 
only exist if Customer can prove it and if it can 
be reproduced. 

"General Terms and Conditions" means the 

terms set out in this document. 

"Losses" means any losses, Claims, liabilities, 
damages, costs or expenses in any way relating 
to or arising out of or in connection with the 
Agreement. 

“Party” means a party to the Agreement. 

 “Personal Data” means any information 
relating to an identified or identifiable natural 
person. 

“Processor” means a natural person or legal 
entity which processes Personal Data on behalf 
of the Controller.  

“Subcontractor” means a third party (other than 
a Supplier Entity) to whom Supplier 
subcontracts any of the Work. 

“Supplier” means any legal entity or entities 
imposing these General Terms and Conditions 
on another party or Party. 

“Supplier Technology” means works of 
authorship, materials, information, technologies, 
including web-based technologies and 
algorithms, calculation methods, ideas and tools 
and other intellectual or industrial property which 
Supplier owns, is licensed to or was created by 
Supplier (alone or together with other parties), 
used or created in connection with the 
performance of an Agreement, including any 
modifications or enhancements thereto and 
derivative works based thereon.  

"Work" means any performances (either 
material or immaterial, including but not limited 
to services, advice, deliveries, (legal) transfers, 
licenses, training, building, constructing, (land) 
leases etc etc) identified in the Agreement to be 
provided to Customer. 

1.2 The applicability of any general terms and 
conditions proposed by Customer is rejected 
explicitly. These General Terms and Conditions 
shall apply to all Agreements or other legal 
relationships between Customer and Supplier, 
unless insofar the applicability of these General 
Terms and Conditions is excluded or restricted 
by mandatory law, regulations or written 
agreement.  

1.3  The Agreement is between Customer and 

Supplier only. Neither Party is, nor shall be 

considered to be, the other’s agent, distributor, 
partner, fiduciary, joint venturer, co-owner. The 
and is accepted under the exclusion of the 
provisions contained in sections 7:404, 7:407 
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subsection 2 and 7:409 of the Netherlands Civil 

Code. Supplier may subcontract any Work to 
any Subcontractor. 

1.4  Supplier remains responsible to Customer for all 
Work under the Agreement, including Work by 
any entity, affiliate or Subcontractor. To the 
fullest extent possible under applicable law, no 
entity other than Supplier will have any liability to 
Customer and Customer will not bring any Claim 
in any way in respect of or in connection with the 
Agreement against any other entity, affiliate or 
Subcontractor.  

1.5  If Customer and the beneficiary of the Work are 
separate legal entities – including, without 
limitation, natural persons – Customer warrants 
and represents that the (other) party or parties 
having an interest in the Work accept the terms 
and conditions of the Agreement fully, failing 
which Customer shall indemnify and hold 
Supplier harmless from and against all Losses 
connected with the breach of such warranty or 
representation. 

1.6 Slight deviations with customary tolerances shall 
be permitted at the execution of the Agreement. 
Notices, information, statements and samples 
made or supplied by Supplier, in whatever form 
or nature, shall only be indicative and shall 
never bind Supplier, unless the Agreement 
explicitly provides for the contrary. 

1.7  The different chapters of these General Terms 
and Conditions shall apply to an Agreement 
whenever agreed or whenever Supplier may 
reasonably assume that the Work proposed or 
provided under an Agreement may be 
categorized under the relevant chapter. Any 
stipulations deviating from these General Terms 
and Conditions shall only apply in the event that 
and insofar as they have been accepted by 
Supplier in writing. 

 

Article 2. Parties’ responsibilities 

2.1  Responsibilities of Customer 

(i)  Customer is responsible for determining 
that the scope of the Work is appropriate 
for its needs. 

(ii)  Customer shall cooperate with Supplier 
and its Subcontractors (where applicable) 
for the provision of the Work, including, 
without limitation, providing reasonable 
facilities and timely access to data, 
information, personnel and, if applicable, 
the premises of Customer. Customer shall 
be responsible for the performance of its 
personnel and agents, for the timeliness, 
accuracy, lawfulness and completeness of 

all data and information (including all 

financial information and statements) 
processed and provided to Supplier, or put 

at its disposal, by or on behalf of Customer 
and for the implementation of any advice 
provided as part of the Work. Supplier may 
use the information and data provided by 
Customer or others on behalf of Customer 
and rely on its accuracy, completeness and 
lawfulness without audit or verification. The 
conformity of the Deliveries may be 
dependent upon the timely performance of 
Customer’s responsibilities under the 
Agreement and timely decisions and 
approvals of Customer in connection with 
the Work. Supplier shall be entitled to rely 
on all decisions and approvals of 
Customer. Customer shall be obliged to 
inform Supplier forthwith of facts and 
circumstances that may of importance in 
connection with the provision of any of the 
Work. Any complaints about 
nonperformance in the provision of the 
Work shall be brought forward by Customer 
forthwith.  

(iii)  Customer shall be responsible for 
compliance with all applicable national and 
foreign legislation and regulations in the 
area of protection of privacy and personal 
data including where Customer provides 
Supplier with – or puts at Supplier’s 
disposal – (personal) data of its personnel, 
its Customers or other third parties, even if 
such (personal) data originates from third 
parties or is provided to Supplier or put at 
Supplier’s disposal by third parties at 
Customer’s request. 

2.2  Responsibilities of Supplier 

(i)  Supplier warrants that it shall act in good 
faith and with due professional care. 
Supplier disclaims all other warranties, 
either express or implied. 

(ii)  Supplier will use reasonable efforts to 
supply the Work in accordance with any 
timetable referred to in the Engagement 
Letter or otherwise specified by the parties 
in writing. However, unless both parties 
specifically agree otherwise in writing, all 
dates given by Supplier or specified by 
Customer for the Work are intended for 
planning and estimating purposes only and 
are not contractually binding.  

 
(iii) Any Agreement in relation to training 

services shall be conducted as a 
reasonable efforts engagement and shall 
be subject to Customer providing timely 
and correct information about the trainees’ 
qualifications, education and experience; 
the curriculum, syllabus, programme 
modules and other training materials are 
subject to occasional changes, among 
other reasons, to be able to continue to 
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comply with the current requirements 
imposed by the competent authorities from 
time to time. 

(iv)  In providing the Work, Supplier may 
discuss ideas with Customer orally or show 
Customer drafts. To the extent that the 
content of such drafts or oral advice is 
finalized and confirmed to Customer in 
writing, such writing shall supersede any 
previous drafts or oral advice. Supplier 
shall not be responsible if Customer or 
others choose to rely on, act or refrain from 
acting on the basis of such drafts or oral 
advice. 

(v)   Supplier has no responsibility to monitor 
events occurring after the agreed upon end 
date or date of completion of the Work nor 
to update any Work unless the parties have 
agreed otherwise in writing explicitly. 

(vi)  If any legislation, regulatory framework or 
code of conduct applies to the 
professional(s) who are performing work 
under the Agreement, the applicable rules 
shall constitute a part of the engagement. 
Customer acknowledges and shall fully 
respect Supplier’s obligations arising 
therefrom. 

 

Article 3.  Price and Payment 

3.1  The prices stated and/or agreed upon by 
Supplier shall be exclusive of taxes - including 
Value Added Tax (“VAT”) - and all other levies 
(other than Supplier’s income and property 
taxes). In the event no VAT or other taxes or 
levies might be due Supplier reserves the right 
to charge these taxes nevertheless, unless 
Customer proves to Supplier’s satisfaction that 
these are not due. 

3.2  In the event that the stated and/or agreed prices 
are (also) based on restitutions of levies and/or 
subsidies (whereas these are not obtained for 
whatever reason), Supplier is entitled to adjust 
the prices accordingly. Supplier shall have the 
right to increase the stated and/or agreed prices 
in the event of an increase in prices of goods, 
raw materials or parts to be obtained from third 
parties, wages, national insurance contributions, 
freight, insurance premiums or other cost price 
factors (including changes in foreign exchange) 
and charges (including import and transit 
duties). 

3.3 Overhead charges, hours of travel, travelling 
and hotel expenses, and other Agreement 
related costs incurred by Supplier may be 
charged separately to Customer, unless agreed 
otherwise in writing explicitly. 

3.4 Supplier’s invoices are due and payable by 

Customer upon presentation. For invoices upon 
which payment is not received within fourteen 
(14) days of the invoice date, Supplier reserves 
the right to charge statutory (commercial) 
interest compounded to the extent allowed by 
law. Without limiting its other rights or remedies, 
Supplier shall have the right to suspend or 
terminate the Work entirely or in part if payment 
is not received within thirty (30) days of the 
invoice date.  

3.5  Any and all payments shall be made effectively 
in the currency as stated on the invoice, without  
setting-off, deduction, postponement or 
settlement. In the event that Customer alledges 
to have a claim on Supplier with regard to the 
performance of the agreement, he will not be 
discharged from his obligation to pay in the 
manner agreed and shall have no right of 
suspension, reduction, postponement or set-off. 
In the event that Customer has not paid at the 
time or within this period of time, he shall be in 
default by operation of law and without any prior 
notice of default being required, and he shall 
owe the statutory commercial interest on the 
amount due and payable from the date at which 
the payment should ultimately have been made, 
without prejudice to any other rights of Supplier 
(explicitly including the right to compensation of 
loss on exchange). 

3.6  Any costs, both in and out of court, made by 
Supplier with regard to non-fulfilment, overdue 
or non-sufficient fulfilment of his obligations by 
Customer, including extrajudicial collection costs 
and costs of legal assistance, shall be 
compensated by Customer to Supplier. Supplier 
and Customer jointly shall determine the 
extrajudicial collection costs in advance at 15 
per cent of the principal sum due, without 
prejudice to the right of Supplier to 
compensation of the actual costs should these 
be higher. 

3.7  Supplier shall be entitled to require that 
Customer provides (supplementary) security in a 
form to be determined by Supplier. If Customer 
fails to provide the required security, Supplier 
shall be entitled, without prejudice to its other 
rights, to suspend further performance of the 
Agreement with immediate effect, and 
everything Customer owes to Supplier for 
whatever reason shall be forthwith due and 
payable. 

  

Article 4. Delivery period 

4.1  The delivery period shall be based on the 
circumstances applicable at the time of 
conclusion of the agreement and on the timely 
delivery of the materials and goods ordered by 
Supplier for the execution of the Agreement. In 
the event that any delay arises as a result of 
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changes in these circumstances or because the 
materials and/or goods timely ordered for the 
execution of the agreement have not been 
delivered in time, the delivery period shall be 
extended to such a degree as is reasonable, 
taking all circumstances into consideration. 

4.2  Supplier shall be entitled at all times to make 
partial deliveries, unless explicitly agreed upon 
otherwise. 

4.3  The delivery date shall not be considered to be 
a firm date, unless explicitly agreed upon 
otherwise. In the event of attributable exceeding 
of the delivery date, a notice of default shall 
always be required. Customer cannot derive any 
rights from attributable exceeding of the delivery 
date insofar as a term of three (3) months is not 
exceeded. 

 

 Article 5.  Risk and transfer of property 

5.1  Customer shall bear the risk of any and all direct 
and indirect damage that may be caused to the 
Work, immediately after the Work is considered 
as delivered. 

5.2  Supplier shall retain ownership of all Work 
(whether delivered or not) until any debts 
payable by Customer to Supplier under any 
agreement, as well as with regard to any failure 
in the performance of such agreements by 
Customer, shall be fully satisfied. 

5.3  Customer is obliged to guard Work delivered 
under retention of title with the necessary care, 
and to mark it clearly as sole property of 
Supplier (“property of [name Supplier]”). 
Customer shall furthermore be obliged to insure 
these Work against damage or loss, by 
whatever reason, during the period of retention 
of title. Said insurance shall designate Supplier 
as (co-)insured with an independent right of 
claim towards insurer(s), and Customer shall 
make the policies of these insurances available 
for inspection to Supplier upon first request. 
Upon first request of Supplier, all claims of 
Customer on the insurers pursuant to the 
insurances referred to above shall be assigned 
to Supplier, or a right of pledge shall be granted 
to Supplier. 

5.4  Supplier shall be entitled to repossess any Work 
delivered under retention of title that are still 
present at Customer's forthwith and without prior 
notice of default, in the event that Customer fails 
in the performance of his obligations. Customer 
irrevocably authorises Supplier to exercise this 
right to repossess and will grant Customer 
access to its premises insofar as is necessary 
for this purpose. 

5.5  In the event that and insofar as Supplier has 
exercised its right to repossess as referred in 
the preceding paragraph, the agreement shall 

be dissolved wholly or for a proportionate part 
without any judicial intervention, without 
prejudice to the right of Supplier to 
compensation of damage and costs. Customer 
shall then be credited with the market value 
(which on no account can be higher than the 
original purchase price), reduced by the damage 
suffered and costs incurred by Supplier. 

5.6  Customer shall not be entitled, regardless of the 
framework of his business operations, to sell 
and deliver the Work delivered to him under 
retention of title to third parties.  

5.7  Customer shall always be obliged to inform third 
parties of Supplier's retention of title. 
Furthermore, Customer shall be obliged to 
inform Supplier of the whereabouts of the Work 
and of the person(s) who guard it. 

 

Article 6. Termination; suspension; dissolution 

6.1  Supplier may terminate, suspend or dissolve the 
Agreement in whole or in part with immediate 
effect upon written notice to Customer:  

(i)  if Supplier determines that (a) a 
governmental, regulatory, or professional 
entity, or an entity having the force of law, 
has introduced a new, or modified an 
existing, law, rule, regulation, interpretation, 
or decision, the result of which would 
render Supplier’s performance of any part 
of the Agreement illegal or otherwise 
unlawful or in conflict with independence or 
professional rules, or (b) circumstances 
change (including, without limitation, 
changes in ownership of Customer or any 
of its Affiliates) such that continuance of 
Supplier’s performance of any part of the 
Agreement would be illegal, unlawful or in 
conflict with independence or professional 
rules, and (or)  

(ii) on or at any time after the occurrence of 

any of the following events: (a) a material 

breach by Customer of an obligation under 
the Agreement and, if the breach is 

capable of remedy, Customer fails to 

remedy the breach within 30 days of 
receipt of notice of such breach, (b) that 
there is serious doubt as to Customer 
being able to fulfil his contractual 
obligations towards Supplier, as well as in 
the event of bankruptcy, suspension of 
payments or appointment of a pre-
bankruptcy receiver (pre-pack), complete 
or partial stoppage of work, liquidation, 
transfer or encumbrance of Customer's 
business, including the transfer or pledging 
of an important part of his accounts 
receivable and furthermore in the event 
that any goods of Customer are attached 
before judgement or in execution, 
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and all this without Supplier being liable to any 
compensation or guarantee, and without 
prejudice to any of its other rights. 

6.2  Termination of the Agreement will have no 
retroactive effect. Upon termination of the 
Agreement, Customer will compensate Supplier 
under the terms of the Agreement for the Work 
performed and expenses incurred through the 
effective date of termination. Upon termination, 
any amounts invoiced in connection to Work 
performed prior to the termination shall be due 
and payable immediately.  

6.3 Unilateral termination, cancellation, suspension 
or dissolution from the side of Customer shall be 
null and void, unless and only insofar as 
Supplier agrees to such action in writing.  

6.4  In the event of suspension or partial termination 
by virtue of the provision of the previous article, 
the agreed price shall be forthwith due and 
payable, after deduction of any costs not 
incurred by Supplier as a result of the 
suspension or the partial dissolution. In 
the event of partial dissolution Customer shall 
furthermore be obliged, after the payment of the 
amount due pursuant to the previous sentence, 
to take possession of the Work covered by that 
payment, failing which Supplier shall have the 
right to have this Work stored at the risk and 
expense of Customer, or to have it sold and 
transferred at Customer’s expense. 

6.5  In the event that Customer returns the Work 
received from Supplier after dissolution of the 
agreement, said return shall at all times be at 
the risk and expense of Customer, until said 
Work is in Supplier’s possession. 

 

 Article 7.  Liability and Indemnification 

7.1  Supplier's liability under the Agreement shall be 
limited to fulfilment of the obligations described 
in the Agreement. 

7.2  Supplier's liability shall never cover business 
damage or any other indirect damage. 

7.3  With the exception of gross negligence or intent, 
Supplier shall never be liable for direct or 
indirect damage, including business damage, 
resulting from the infringement of any intellectual 
or industrial property rights, licences or any 
other rights of third parties and in no case for an 
aggregate amount in excess of one times the 
fees paid by Customer to Supplier under the 
relevant Agreement with a maximum of six 

months’ fees under the relevant Agreement for 

any Agreement exceeding a six month period. 

7.4  Should Supplier be held liable by any third 
party/parties for any damage for which Supplier 
is not liable pursuant to these General Terms 
and Conditions or otherwise, then Customer 

shall be obliged to hold harmless and indemnify 
Supplier against such damage and liability and 
to compensate it for any possibly ensuing costs, 
damage and interest. 

7.5  The limitations and exclusions of liability, as well 
as indemnity stipulated for Supplier itself in the 
above paragraphs are also stipulated for and on 
behalf of its employees, any other person 
employed by it within the framework of the 
agreement, as well as for the persons from 
whom Supplier obtains Work. 

7.6 Customer shall indemnify and hold harmless 
Supplier for all Losses incurred in connection 
with any third party Claim, except to the extent 
finally judicially determined to have resulted 
primarily from the wilful misconduct or 
comparable instance of gross negligence of 
Supplier. 

 

Article 8. Force majeure 

8.1  The term force majeure in these terms and 
conditions shall mean any circumstance beyond 
a Party's control, whether or not foreseeable at 
the time of conclusion of the Agreement, which 
permanently or temporarily prevents fulfilment of 
the Agreement, and, insofar as these are not yet 
included, war, danger of war, civil war, terrorism 
revolt, strike, employees' lock-out, freight 
problems, fire, weather conditions preventing 
work and other interruptions of a Party’s 
operations or of the operations of a Party's 
suppliers, as well as default of a Party's 
suppliers. The burden of proof of the (non-
)existence of force majeure rests on Customer. 

8.2  In the event of impediment to the performance 
of the agreement as a result of force majeure, 
Supplier shall have the right without any judicial 
intervention, either to suspend the execution of 
the agreement for a maximum of three (3) 
months or to wholly or partially dissolve the 
execution of the agreement, without Supplier 
being obliged to pay any compensation. 

8.3  In no event shall Supplier, any Subcontractor or 
Supplier Entity be liable for any limited use or 
loss of data that could have been prevented by 
Customer executing adequate and proper back-
up and storage procedures in line with common 
market practice, contracts, goodwill, revenues or 
profits (whether or not deemed to constitute 
direct Losses) or any consequential, special, 
indirect, incidental, punitive or exemplary loss, 
damage, or expense relating to the Agreement 
or the Work. 

8.4  In circumstances where all or any portion of the 
provisions of this paragraph 6 are finally 
judicially determined to be unenforceable, the 
aggregate liability of Supplier and any other 
Supplier Entity or Subcontractor for any Loss 
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shall not exceed an amount which is 
proportional to their relative responsibility for the 
Losses to which the Claim relates taking into 
account the contributory negligence (if any) of 
the claimant and the responsibility and/or liability 
of any third party. 

8.5  Supplier, Subcontractors and Supplier Entities 
will not be liable for Losses arising as a result of 
the provision of false, misleading or incomplete 
information or documentation, noncompliance 
with applicable legislation or regulations in the 
area of protection of privacy and personal data 
within Customer’s sphere of responsibility or the 
withholding or concealment or misrepresentation 
of information or documentation by any person 
other than Supplier, a Supplier Entity or a 
Subcontractor. 

 

Article 9. Confidentiality 

9.1  To the extent that, in connection with the 
Agreement, either Supplier or Customer (the 
“Receiving Party”) comes into possession of 
Confidential Information, it shall not disclose 
such Confidential Information to any third party 
without the disclosing Party’s consent except to 
Customer’s or Supplier’s legal advisors solely 
for the purpose of obtaining legal advice 
regarding its legal position, or as may be 
required by law, regulation, judicial or 
administrative process (including, without 
limitation, regulatory and investigatory 
proceedings), or to the extent that such 
Confidential Information: 

(i)  shall have otherwise become publicly 
available (including, without limitation, any 
information filed with any governmental 
agency and available to the public) other 
than as the result of a disclosure by the 
Receiving Party in breach hereof, 

(ii)  becomes available to the Receiving Party 
on a non-confidential basis from a source 
other than the disclosing party which the 
Receiving Party believes is not prohibited 
from disclosing such information to it by 
obligation to the disclosing party, 

(iii)  is known by the Receiving Party prior to its 
receipt from the disclosing party without 
any obligation of confidentiality with respect 
thereto, or 

(iv)  is developed by the Receiving Party 
independently of any disclosures made by 
the disclosing party to the Receiving Party 
of such information. In satisfying its 
obligations under this paragraph 9(a), each 
party shall maintain the other’s Confidential 
Information in confidence using at least the 
same degree of care as it employs in 
maintaining in confidence its own 

Confidential Information, but in no event 
less than a reasonable degree of care. 

9.2  Customer consents to Supplier disclosing 
Confidential Information (i) to any affiliate or 
Subcontractor and (ii) to its auditors, external 
legal counsel and insurers in connection with 
(potential) litigation or (iii) in accordance with 
applicable professional standards. 

9.3  In the performance of the Work, any affiliate or 
Subcontractor may communicate or discuss the 
affairs of Customer with other parties working for 
Customer and may do so free from any 
obligation of confidentiality. 

9.4 In connection with performing the Work, 
Supplier may develop or acquire general 
knowledge, experience, know-how, skills and 
ideas that are retained in the memory of its 
personnel. Any Supplier Entity may use such 
general knowledge, experience, know-how, 
skills and ideas. Customer agrees that Supplier 
may use Information received from Customer or 
– at Customer’s request - from a third party, as 
part of research and advice, including, without 
limitation, benchmarking Work and that Supplier 
may disclose such information to other Supplier 
Entities for this same use, always provided that 
the information is rendered anonymous and duly 
de-identified. 

9.5  Nothing contained in the Agreement will prevent 
or restrict any Supplier Entity from providing 
Work to other Customers (including Work which 
are the same or similar to the Work) even if 
those other Customers’ interests are in 
competition with Customer, provided that 
Supplier is able to protect its obligation to 
maintain confidentiality, which includes 
separation of teams and files as appropriate in 
the circumstances. To the extent that Supplier 
possesses information obtained under an 
obligation of confidentiality to another Customer 
or other third party, Supplier is not obliged to 
disclose such information to Customer, or use it 
for the benefit of Customer, however relevant it 
may be to the Work. When any Party becomes 
aware of the threat of a conflict of interest, it 
shall inform the other Party forthwith in writing 
and both parties shall consult with each other for 
a reasonable solution. 

9.6  Customer agrees to reimburse any costs that 
any Supplier Entity or any Subcontractor may 
incur in complying with any legal, professional or 
regulatory disclosure requirement relating to any 
of the Work imposed in any proceedings or 
regulatory process not involving any substantive 
claim or proceeding against any such Supplier 
Entity or Subcontractor, provided Customer is 
notified promptly and, where reasonably or 
legally possible, prior to disclosure. 

9.7 Customer shall not disclose to any third party 
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any of the Work and/or Customer 
Communications provided hereunder without the 
express prior written consent of Supplier, except 
where (i) applicable laws, regulations, rules and 
professional obligations prohibit limitations on 
disclosure, (ii) in the event that Customer or its 
Affiliates have securities registered with the 
United States Securities and Exchange 
Commission and any Supplier Entity is the 
auditor of Customer or any of its Affiliates, in 
which case there are no restrictions or 
limitations on the disclosure of Supplier’s advice, 
opinions, reports and other work product 
provided hereunder, or (iii) to the extent the 
United States Internal Revenue Code and 
applicable Internal Revenue Service guidance 
relating to confidential tax shelters (or 
comparable law or guidance from other taxing 
authorities outside the United States of America) 
apply, in which case there are no restrictions or 
limitations on the disclosure of Supplier’s advice, 
opinions, reports and other Work. 

9.8  Customer shall use the Work and Customer 
Communications solely for the purposes 
specified in the Engagement Letter and, in 
particular, shall not, without the prior written 
consent of Supplier, use any Deliverable or 
Customer Communications in connection with 
business decisions of any third party or for 
advertisement purposes. 

9.9  Unless agreed otherwise in writing explicitly, all 
Work are only intended for the benefit of 
Customer. The mere receipt of any Deliverable 
or Customer Communications or other Work by 
any third party is not intended to create any duty 
of care, professional relationship or any present 
or future liability between those third parties and 
Supplier. As a consequence, if copies of any 
Deliverable or Customer Communications or 
other Work (or any information derived 
therefrom) are provided to others under the 
above exclusions, it is on the basis that Supplier 
owes no duty of care or liability to them, or any 
other third parties who subsequently receive the 
same. 

 

Article 10. Intellectual Property Rights 

10.1  Unless explicitly agreed to in writing otherwise, 
all intellectual property rights to Supplier 
Technology or other Work created in relation to 
an Agreement shall vest in Supplier, and in 
Supplier only. Customer shall not be allowed to 
remove or evade any technical measures taken 
by Supplier to protect Supplier Technology or 
other Work or with a view to agreed restrictions 
in the duration of the right to use the Work. 
Customer shall not (attempt to) re-engineer 
Supplier Technology or other Work. 

10.2 To the extent that Supplier utilizes any of its 

property (including, without limitation, Supplier 
Technology or any hardware or software of 
Supplier) in connection with the Work 
hereunder, such property shall remain the 
property of Supplier and, except for any 
explicitly granted license, Customer shall 
acquire no right or interest in such property. 
Notwithstanding anything herein to the contrary, 
Parties acknowledge and agree that (i) Supplier 
shall own all right, title, and interest, including, 
without limitation, all rights under all copyright, 
patent and other intellectual property laws, in 
and to the Supplier Technology and (ii) Supplier 
may employ, modify, disclose, and otherwise 
exploit the Supplier Technology and all other 
Work for other customers. 

10.3 To the extent that any Supplier Technology is 
contained in, or meant to be used on or in 
connection with designated devices or other 
tangible goods, Supplier grants Customer, upon 
full and final payment to Supplier hereunder, a 
royalty-free, fully paid-up, worldwide, 
nonexclusive license to use such Supplier 
Technology in connection with the goods, for the 
lifetime of the goods and as long as they are 
used, transferable only together with these 

goods, subject to the other provisions of the 

Agreement and solely for the purpose for which 
the devices or goods were supplied. Customer 
shall not be allowed to sell, lease, sub-license or 
alienate the software grant restricted rights to 
this Supplier Technology or provide it to a third 
party in any manner or for any purpose 
whatsoever, give a third party remote or non-
remote access to it or it with a third party for 
hosting, not even if the third party in question 
will only use the Supplier Technology for 
Customer's benefit.  

10.4 Customer shall not use Supplier Technology to 
process data for third parties ("time-sharing").  

10.5 The source code to Supplier Technology and 
the technical documentation generated in 
developing any software shall not be made 
available to Customer, not even if Customer is 
prepared to pay financial compensation for 
making them available. Customer acknowledges 
that the source code is confidential in nature and 
that it includes Supplier's trade secrets. 

10.6 Customer shall immediately return all copies of 
Supplier Technology in its possession to 
Supplier after the right of use ends. If the Parties 
have agreed that Customer shall destroy the 
copies concerned when the right of use ends, 
Customer shall provide written notice of such 
destruction to Supplier immediately. 

10.7 Unless agreed otherwise explicitly, Customer is 
aware and agrees that Supplier may provide 
software in connection with the performance of 
Work that is in whole or in part subject to third 
party or open source software licenses. 
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Customer and Supplier shall each comply with 
their respective obligations under such licenses. 
Nothing in an Agreement will prevent Supplier 
from any behaviour it deems necessary to 
comply with applicable third party or open 
source software licenses. In the event new 
releases of third party software are required for 
the continued use of software provided by 
Supplier in the performance of the Work, 
Customer will timely procure licenses for such 
new releases of third party software. 

 

Article 11. Data Protection 

11.1  Parties acknowledge and agree that Personal 
Data may be processed by Supplier as a 
Controller, for the purpose of or in connection 
with: (i) the provision of the Work; (ii) applicable 
legal or regulatory requirements; (iii) requests 
and communications from competent 
authorities; and (iv) administrative, financial 
accounting risk analysis and Customer 
relationship purposes (the “Purposes”). Each 
party shall comply with applicable data 
protection laws and regulations when 
processing Personal Data. Supplier will keep 
Personal Data for as long is or it reasonably 
deems necessary or useful to assess or protect 
its or Customer’s legal position towards the 
other Party or towards third parties. 

11.2  Parties further acknowledge and agree that 
Personal Data may be disclosed to, and 
processed by competent authorities, 
Subcontractors, Supplier’s affiliates or other 
third parties working for or with Supplier for one 
or more of the Purposes. Personal Data may 
also be disclosed to, and processed by, other 
third parties to the extent reasonably necessary 
in connection with the Purposes. 

11.3  Parties acknowledge and agree that Supplier 
will act as a Controller when processing 
Personal Data for the Purposes in accordance 
with Suppliers reasonable and compliant privacy 
policies.  

11.4 Supplier acknowledges and agrees that 
Personal Data may be processed by Supplier as 
a Processor in connection with the Agreement.. 

 

Article 12.  Various 

12.1 Supplier and Customer agree that neither shall 
use the other’s name, trademarks, service 
marks, logos, trade names and/or branding 
without prior written consent, except that any 
Supplier Entity may use the name of Customer 
and the performance of the Work in marketing 

and publicity materials, as an indication of its 

experience, and for internal purposes.  

12.2  Any provisions of the Agreement which either 

explicitly or by their nature extend beyond the 
expiration or termination of the Agreement shall 
survive such expiration or termination.  

12.3 The division of these General Terms and 
Conditions into Articles, paragraphs is for 
convenience of reference only and will not affect 
the construction or interpretation of an 
Agreement. 

12.4  With regard to any and all disputes in 
connection with an Agreement, or with regard to 
further agreements arising or resulting from or in 
connection with said Agreement, Customer 
chooses domicile at the Clerk’s office of District 
Court Amsterdam, the Netherlands. For the 
purpose of resolution of any such 
aforementioned dispute the Parties shall - or the 
most diligent party shall – file a request for 
mediation with the NAI secretariat in accordance 
with the NAI Mediation Rules. If such 
aforementioned request fails to result in a 
comprehensive resolution of the dispute by 
execution of a settlement agreement as referred 
to in Article 7(A) of the NAI Mediation Rules, by 
means of an arbitral award on agreed terms as 
referred to in Article 8 of said Rules, or by 
means of a combination of both, the dispute – or 
at any rate any part thereof not resolved in any 
of the aforesaid manners – shall be resolved 
exclusively in accordance with the NAI 
Arbitration Rules. The arbitral tribunal shall be 
composed of three arbitrators. The arbitral 
tribunal shall be appointed according to the list 
procedure. The place of arbitration shall be 
Schiphol Airport, the Netherlands. The 
proceedings shall be conducted in the English 
language. The arbitral tribunal shall decide in 
accordance with the rules of law. Consolidation 
of the arbitral proceedings with other arbitral 
proceedings, as provided for in Article 1046 of 
the Dutch Code of Civil Procedure and Article 39 
of the Arbitration Rules of the Netherlands 
Arbitration Institute, is excluded. Customer shall 
not attach any assets with respect to rights 
deriving from the Agreement or further 
agreements arising or resulting from or in 
connection with said agreement(s). Customer 
shall not set off, suspend or postpone payment 
or any other obligation. None of Customer’s 
rights deriving from the Agreement or further 
agreements arising or resulting from or in 
connection with said agreement(s) can be 
assigned, transfered or encumbered. In the 
event that Customer alledges to have a claim on 
Supplier he shall have no right of setting-off, 
deduction, suspension or postponement. No 
action, regardless of form, relating to the 
Agreement or the Work, may be brought by 
Customer more than two years after the cause 
of action has accrued under applicable law. 

12.5  Agreements, as well as any and all further 
agreements arising or resulting from or in 
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connection with the Agreement, shall be 
governed by and construed in accordance with 
the laws of the Netherlands, with the exception 
of the stipulations of the Vienna Sales 
Convention or any other future international 
regulation on the purchase of movable goods of 
which the applicability may be excluded by the 
Parties. 

 

CHAPTER B 

ADDITIONAL TERMS AND CONDITIONS FOR ICT-
SERVICES 

This chapter B of the General Terms and Conditions 
shall additionally apply to all Work proposed by 
Supplier or provided by Supplier under an Agreement 
which relates to (a) the advice, development, 
implementation, delivery, maintenance, support, testing 
or evaluation of ICT-components, including, without 
limitation, hardware, software, platforms and means of 
communications and (b) automated processing of data, 

including, without limitation, extraction, transport, 

transmission and analytics of data – whether or not 
collated or enriched with third party data – as well as 
the provision of remote access to Work in any form or 
format.  

Article B.1 Responsibility of Customer 

(i)  Customer is responsible for selecting, 
using and applying in its organisation the 
equipment, software, websites, databases 
and other products and materials and the 
Work to be provided by Supplier, and shall 
also be responsible for monitoring and 
performance of security procedures and 
proper system management. 

(ii)  Customer shall furnish Supplier in a timely 
manner with all data or information which is 
useful and necessary to execute the 
Agreement properly. 

(ii)  The data carrier used by Customer to 
furnish software, websites, materials, 
databases or data to Supplier on a data 
carrier, shall meet any specifications 
prescribed by Supplier or – lacking such – 
industry standards. 

(iii)  Customer is responsible for its own 
systems and any telecommunications 
facilities, including the Internet, used for the 
Work. 

(iv)  In the event Supplier assigns access or 
identification codes to Customer, Supplier 
may change the assigned access or 
identification codes, Customer shall treat all 
such codes as confidential and with due 
care and shall only disclose them to its 
authorised employees. 

(v)  Customer shall be obliged to notify Supplier 

of Errors immediately. 

(vi)  In the event Supplier has been engaged by 
Customer to develop, provide, install, 
implement or configure software: 

(a)  Customer shall acquire and install the 
software in accordance with the 
specifications recorded in writing. In 
the absence of express agreements in 
this regard, Customer itself shall 
install, set up, design parameters for 
and tune the software and, if 
necessary, adjust the equipment, user 
environment and working methods 
used in this connection. Unless 
explicitly otherwise agreed, Supplier 
shall not be required to convert data. 

(b)  If an acceptance test has been 
agreed, the test period shall be 14 
days after the Work shall have been 
completed, during which Customer 
shall not be allowed to use the 
software for productive or operational 
purposes. Supplier may always 
require, hence, even if this has not 
been explicitly agreed, that Customer 
conduct a proper test of sufficient 
scope and depth using sufficiently 
qualified employees as to interim or 
other results of the development work 
and that the test results be reported to 
Supplier in writing and in a well-
organised and comprehensible 
manner. 

(c)  Work in connection with development, 
provision, installation, implementation 
or configuration of software shall be 
deemed accepted by the Parties: 

I  if Customer makes any use of 
the software for productive or 
operational purposes before 
acceptance; 

II  if an acceptance test has not 
been agreed between the 
Parties: at the time of delivery or, 
if installation by Supplier has 
been agreed in writing, when the 
installation shall have been 
completed, or 

III  if an acceptance test has been 
agreed between the Parties: on 
the first day after the test period, 
or 

IV  if Supplier receives a test report 
before the end of the test period: 
at the time that the Errors 
mentioned in that test report 
have been fixed, notwithstanding 
the existence of imperfections 
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which do not preclude 
acceptance.  

(d) If, when the agreed acceptance test is 
conducted, it turns out that the 
implementation contains Errors which 
impede the progress of the 
acceptance test, Customer shall 
provide written, detailed notice to 
Supplier, pursuant to which the test 
period shall be suspended until the 
software has been adjusted in such a 
manner that this impediment is 
eliminated. 

(e) If, when the agreed acceptance test is 
conducted, it turns out that the 
implementation contains Errors, 
Customer shall inform Supplier about 
the Errors through a written and 
detailed test report no later than on 
the last day of the test period. Supplier 
shall endeavour reasonable business 
efforts to fix the aforementioned Errors 
within a reasonable time period, with 
Supplier being entitled to install 
temporary solutions, program 
bypasses or problem-avoiding 
restrictions in the software. 

(f) Acceptance of implementations may 
not be withheld on other grounds 
besides those relating to the explicitly 
agreed specifications between the 
Parties nor because of the existence 
of minor Errors, that is, Errors which 
do not reasonably preclude putting the 
implemented software to operational 

or productive use, notwithstanding 

Supplier's obligation to fix these minor 
Errors pursuant to the Agreement, if 
applicable. In addition, acceptance 
may not be withheld with regard to 
aspects of the implemented software 
which can only be evaluated 
subjectively, such as the design of 
user interfaces. 

(g) If software is developed, delivered, 
installed, implemented and/or 
configured and tested in stages and/or 
parts, the non-acceptance of a 
particular stage and/or part shall not 
affect any acceptance of an earlier 
stage and/or another part. 

(h) Acceptance of the software shall lead to 
the full discharge of Supplier for 
performing its obligations. 

(vii)  Customer shall bear the risk of selecting 
any equipment purchased. Supplier shall 
not warrant that any equipment is 
appropriate for the use intended by 
Customer. 

Article B.2  Responsibility of Supplier 

(i)  Supplier warrants that it shall perform the 
Work in good faith and with due 
professional care. Supplier disclaims all 
other warranties, either express or implied, 
except and then only to the extent that 
Supplier has explicitly agreed in the 
Agreement to provide Customer a result 
conditional to the result having been 
described accurately. Agreements 
concerning a service level must always be 
explicitly agreed in writing. (b) Supplier 
shall be obliged to follow timely and 
sensible instructions of Customer if this has 
been agreed in writing. Supplier shall not 
be required to follow instructions which 
change or supplement the substance or 
scope of the Work. 

(ii)  Supplier does not warrant that the Work 
shall be provided without Errors or without 
interruptions. If defects in the Work are a 
direct consequence of products, software, 
data carriers, procedures or operating 
actions for which Supplier has been made 
responsible under the Agreement explicitly, 
Supplier shall repeat the Work in order to 
fix these defects to the best of its ability, 
provided Customer notifies Supplier of 
these defects in writing and in detail as 
soon as possible, but no later than within 
one week after receiving the Work. If 
Supplier is not responsible for the defects, 
Supplier shall charge the costs of any 
repetition to Customer according to its 
usual rates. Customer shall not have any 
other rights pursuant to defects in the Work 
besides those described in this paragraph. 
Supplier shall endeavor to make 
reasonable business efforts to fix Errors in 
any development, delivery, installation, 
implementation or configuration under 
Supplier’s contractual responsibility within a 
reasonable time period pursuant to a 
written and detailed report having been 
provided to Supplier within six weeks after 
delivery or, if an acceptance test has been 
agreed between the Parties, within six 
weeks after acceptance. Supplier does not 
warrant that any software shall operate 
without interruption, Errors or other defects 
or that all Errors and other defects shall be 
corrected. Repairs shall not be performed 
free of charge, unless agreed otherwise in 
writing. Supplier is entitled to charge repair 
costs according to the rates agreed or - in 
the absence of such agreement - its usual 
rates: 

(a)  if Customer makes changes or has 
changes made to the software without 
Supplier's written permission, which 
permission shall not be withheld on 
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unreasonable grounds; 

(b)  if there have been operating errors or 
improper use on Customer's part or 
other causes outside the reasonable 
sphere of influence of Supplier; or 

(c)  if the errors could have been 
ascertained during and/or before the 
agreed acceptance test. Supplier shall 
not be responsible for fixing mutilated 
or lost data. Errors shall be fixed at a 
location to be determined by Supplier. 
Supplier shall be entitled to install 
temporary solutions, program 
bypasses or problem-avoiding 
restrictions in the software. Supplier 
shall not have any obligations 
concerning fixing Errors reported after 
the expiry of the reasonable period 
referred to above, unless the Parties 
have concluded a maintenance 
agreement which includes such a duty 
to fix. 

(iii)  Unless deviating arrangements have been 
made in writing in the Engagement Letter, 
any agreement to provide Customer with a 
result, milestones and budgets or fixed fees 
shall be conditional to the unhindered and 
uninterrupted performance of Work by 
Supplier and the absence of facts or 
circumstances outside the reasonable 
sphere of control of Supplier which hinder 
or interrupt the Work. Supplier will be 
entitled to adjustment of schedules and 
fees to the extent that these are caused by 
facts or circumstances outside the 
reasonable sphere of control of Supplier 
which hinder or interrupt the Work. 

(iv)  In the event of a consecutively phased or 
staged project, Supplier shall not start 
Work which are part of a stage until 
Customer has approved the results of the 
preceding stage in writing. 

(v)  Supplier shall deliver software to be 
developed or delivered to Customer on the 
agreed type and format of data carriers and 
install it as much as possible in accordance 
with the specifications recorded in writing, 
with installation only occurring if installation 
by Supplier has been agreed in writing. 

(vi)  In the event Customer has engaged 
Supplier to provide maintenance for 
software or if the user's fee for the software 
includes maintenance: 

(a)  Customer shall provide detailed notice 
to Supplier of the Errors observed in 
the software in accordance with 
procedures agreed upon or Supplier's 
usual procedures. 

(b)  After receiving notice, Supplier shall, 
to the best of its ability, endeavor to 
make reasonable business efforts to 
fix Errors and/or to make 
improvements in later, new versions of 
the software. Depending on the 
urgency, the results shall be provided 
to Customer in the manner and within 
the time period to be determined by 
Supplier. Supplier shall be entitled to 
install temporary solutions, program 
bypasses or problem-avoiding 
restrictions in the software. 

(c)  Supplier shall provide improved 
versions of the software to Customer 
when they become available. Supplier 
shall no longer be required to fix any 
Errors in the old version or to provide 
support regarding an old version three 
months after an improved version 
becomes available. In providing a 
version with new options and 
functions, Supplier may require 
Customer to enter into a new 
agreement with Supplier and to pay a 
new fee for this version being made 
available. 

(d)  In the absence of express Agreement 
in this regard, Customer itself shall 
install, set up, design parameters for 
and tune the corrected software or the 
new version provided and, if 
necessary, adjust the equipment, user 
environment and working methods 
used in this connection. Unless 
explicitly otherwise agreed, Supplier 
shall not be required to convert data. 

(e)  Maintenance shall not include fixing 
mutilated or lost data. 

(vii)  Supplier shall supply to Customer the 
number of copies of the Documentation as 
specified in the Agreement. 

(viii)  If Customer does not enter into a 
maintenance agreement with Supplier at 
the same time that the agreement to 
develop or provide the software is 
concluded, Supplier cannot be required to 
enter into a maintenance agreement at a 
later time. 

(ix)  In the absence of an explicitly agreed 
invoicing schedule, all amounts pertaining 
to maintaining software shall be owed 
before the maintenance period 
commences. 

 

Article B.3 Intellectual Property Rights 

B.3.1 Unless Supplier provides a back-up copy of 
software provided by Supplier to Customer, 
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Customer may make one back-up copy of the 
software, which may only be used to protect 
against involuntary loss of possession or 
damage. The back-up copy may only be 
installed after involuntary loss of possession or 
damage. A back-up copy must have the same 
labels and copyright designations as are present 
on the original version. If security measures 

result in Customer being unable to make a back-
up copy of software, Supplier shall provide 
Customer with a back-up copy upon request. 

B.3.2 Customer shall inform Supplier forthwith of any 
Errors in software provided to it by Supplier  

B.3.3  In the event Supplier has been engaged by 
Customer to develop or deliver (custom made) 
software, Supplier, subject to the other 
provisions in these General Terms and 
Conditions, Customer's right of use shall only 
include the right to load and run the software 
and Customer may only use the software in its 
own organisation on the one processing unit or 
device and for a specific number or type of 
users or terminals for which the right of use has 
been furnished. Insofar as not otherwise agreed, 
Customer's processing unit on which the 
software is used for the first time and the 
number of terminals connected to that 
processing unit at the time of initial use shall be 
considered the processing unit and number of 
terminals for which the right of use has been 
furnished. In the event there is a malfunction in 
the aforementioned processing unit, the 
software can be used on another processing 

unit for the duration of the malfunction. The right 

of use may pertain to multiple processing units 
insofar as this is explicitly apparent from the 
Agreement. 

 

Article B.4  Computer Work, including 
automated processing of data using software and 
equipment managed by Supplier 

B.4.1  Supplier shall only provide computer Work at 
Customer's instruction. If Supplier provides 
computer Work pursuant to an authorised order 
from a government body, regulator and/or 
competent court regarding information of 
Customer or its employees, all related expenses 
shall be charged to Customer. Supplier shall 
provide the computer Work with due care in 
accordance with the procedures and 
agreements recorded in writing with Customer. 

B.4.2  Unless otherwise agreed in writing all data to be 
processed by Supplier shall be prepared, 
extracted and delivered by Customer in 
accordance with the conditions to be stated by 
Supplier at the location where Supplier performs 
the computer Work. Customer warrants that it 
possesses the necessary level of expertise in 
this regard. Transport and transmission, either in 

tangible form, by means of a remote connection 
or in whatever other manner, to and from the 
processing location shall occur at Customer's 
expense and risk, even if they have been carried 
out, arranged or facilitated by Supplier, e.g. by 
making available a system for electronic data 
transmission. In the event of electronic data 
transmission Customer is responsible for any 
adjustments to its systems to facilitate such 
transmission (e.g. firewall requirements and 
data limits). 

B.4.3  Customer warrants that all materials, data, 
software, procedures and instructions provided 
by it to Supplier to perform the computer Work 
shall always be correct and complete and free of 
viruses, Trojans and similar malware and that all 
data carriers furnished to Supplier shall meet 
Supplier's specifications. In the event that 
Customer changes relevant schedules, records 
and fields in its systems, Customer will inform 
Supplier as soon as possible. In such event 
Supplier may charge for additional costs brought 
on by such changes. 

B.4.4 Supplier may modify the substance or scope of 
the computer Work. If such modifications result 
in a change in the procedures applicable at 
Customer's, Supplier shall inform Customer as 
soon as possible and Customer shall be 
responsible for the costs of this change. 
Customer may terminate the Agreement in that 
case by providing written notice no later than the 
date on which the modification becomes 
effective, unless this modification relates to 
changes in relevant legislation or other rules 
provided by competent authorities or Supplier 
assumes the costs of this modification. (e) 
Supplier shall, to the best of its ability, endeavor 
to ensure that the software used by it to perform 
the computer Work is adapted in a timely 
manner to amendments in the Dutch laws and 
regulations observed by it in connection with its 
Work. Upon request, Supplier shall advise 
Customer at its usual rates with regard to the 
effects of these adaptations for Customer. 

B.4.5  Supplier shall indemnify Customer against any 
third-party cause of action based on the claim 
that software, websites, databases, equipment 
or other materials developed by Supplier itself 
infringe an intellectual or industrial property right 
applicable in The Netherlands, on the condition 
that Customer immediately informs Supplier in 
writing about the existence and substance of the 
cause of action and lets Supplier handle the 

matter completely, including with respect to 

agreeing to any settlements. To that end, 
Customer shall provide the necessary powers of 
attorney, information and cooperation to 
Supplier to set up a defense - if necessary, in 
Customer's name – against these causes of 
action. This indemnification obligation shall be 
extinguished if the alleged infringement relates 
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(i) to materials provided by Customer to Supplier 
for use, adaptation, processing or incorporation, 
or (ii) to changes Customer has made or caused 
third parties to make to the software, website, 
databases, equipment or other materials. If it 
has been established in court as an 
incontrovertible fact that the software, websites, 
databases, equipment or other materials 
developed by Supplier itself infringe any 
intellectual or industrial property right held by a 
third party or if, in Supplier's judgment, it is likely 
that such infringement will occur, Supplier shall, 
if possible, ensure that Customer can continue 
to have undisturbed use of the delivered objects, 
or functionally equivalent other software, 
websites, equipment or the other materials 
concerned, for example, by modifying the 
infringing parts or by acquiring a right of use for 
Customer. If, in its exclusive judgment, Supplier 
cannot ensure or cannot ensure except in a 
manner that is unreasonably burdensome 
(financially or otherwise) for it that Customer can 
continue to have undisturbed use of the 
delivered objects, Supplier shall take back the 
delivered objects under crediting of the 
acquisition costs minus a reasonable user's fee. 
Supplier shall not make its choice in this regard 
until after Customer has been consulted. Any 
other or more extensive liability or 
indemnification obligation on Supplier’s part due 
to the infringement of a third party's intellectual 
or industrial property rights shall be completely 
excluded, including liability and indemnification 
obligations on Supplier's part for infringements 
caused by using the software, websites, 
databases, equipment and/or materials 
delivered (i) in any form not modified by 
Supplier, (ii) in connection with objects or 
software not delivered or furnished by Supplier 
or (iii) in another manner besides that for which 
the equipment, software, websites, databases 
and/or other materials were developed or 
intended. 

B.4.6 Customer warrants that there are no third- party 
rights which are inconsistent with providing 
Supplier with equipment, software, materials 
intended for websites (visual material, text, 
music, domain names, logos etc.), databases, or 
other materials, including draft material, 
intended for use, adaptation, installation or 
incorporation (for example, in a website). 
Customer shall indemnify Supplier against any 
action based on the claim that such provision, 
use, adaptation, installation or incorporation 
infringes a third-party right. 

 

Article B.5 Remote Access 

B.5.1  In the event as part of the Work Customer 
obtains remote access to Work, Customer is 

aware and agrees that it will gain access not 

only to Supplier Technology but also to software 
that is in whole or in part subject to third party or 
open source software licenses. Nothing in an 
Agreement will prevent Supplier from any 
behavior it deems necessary to comply with 
applicable third party or open source software 
licenses. 

B.5.2  Unless agreed otherwise explicitly, Customer 
with remote access to Work shall not be 
permitted to upload or modify data, or create 
new files in the Work. Customer is not permitted 
to reengineer or decompile the source code of 
the software to which access has been granted. 

B.5.3  Supplier does not warrant uninterrupted access 
to the Work. Supplier may suspend access to 
the Work temporarily in the case of 
maintenance, repair or improvements. Supplier 
will use reasonable efforts to timely inform 
Customer about planned interruptions of access. 

 

CHAPTER C  

TANGIBLE GOODS 

Article C.1 Delivery terms and delivery date 

C1.1  Unless explicitly agreed upon otherwise, the 
delivery shall be made "Ex Works" (EXW) from 
the premises of Supplier. The interpretation of 
the terms and conditions of delivery shall be 
determined by the ICC Incoterms (the most 
recently issued edition at the time of conclusion 
of the Agreement). In case of conflict between 
the ICC Incoterms and these General Terms 
and Conditions, the latter shall prevail. 

C.1.2  The delivery date of tangible goods shall be the 
moment in time when they, with the exception of 
unimportant parts, are ready for shipment, and 
Supplier has informed Customer thereof, or the 
time when the goods have left the premises of 
Supplier to be forwarded to Customer. 

 

Article C.2 Transportation 

C.2.1  In all cases and irrespective of the agreed terms 
and conditions of delivery, Supplier shall be 
entitled to have the goods transported, 
unloading inclusive, at the expense and risk of 
Customer, in a manner to be determined by 
Supplier and using means of transportation at 
Supplier's option. 

C.2.2  Supplier shall not be responsible for (the use by 
Customer of) any documents (provided by 
Supplier) for the transportation of the goods to 
the place of destination. 

C.2.3  At the first request of Supplier, Customer shall 
provide all necessary securities for the 
documents needed to transport the goods to the 
place of destination. 
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C.2.4  In the event that circumstances beyond the 
control of Supplier prevent the goods from being 
transported to or onto respectively delivered at 
the agreed place, or in the event that Customer 
fails to take delivery of the goods, Supplier shall 
have the right - at its option - either to take the 
products back or to store the goods (or have 
them stored) at the expense and risk of 
Customer. Any costs of return shipment and 
storage shall be payable by Customer, while 
Customer shall furthermore be obliged to fulfil 
his obligations to Supplier as if delivery had 
taken place. The costs referred to here shall be 
determined in advance by Supplier and 
Customer jointly at 15 per cent at least of the 
agreed price, without prejudice to the right of 
Supplier to compensation of the actual costs 
should these be higher. 

C.2.5  Supplier shall have the right to charge Customer 
for packaging as a separate item on the invoice, 
together with the delivered goods. 

 

Article C.3 Warranty 

C.3.1 Supplier warrants that each item of its 
manufacture shall, at the time of shipment to 
Buyer, conform to applicable specifications and 
drawings, and be free from defects in material 
and workmanship.  Design, essential 
performance, or other provisions expressly 
stated to be goals or objectives shall not be 
deemed to be requirements subject to this 
Warranty. 

C.3.2  Unless otherwise specified, Supplier’s obligation 
under this Warranty shall be limited to repair or 
replacement, at Supplier’s option, of any item 
which within twelve months from date of 
shipment to Buyer is proven to Supplier’s 
satisfaction to have been nonconforming at the 
time of shipment.   As a condition of this 
Warranty, Buyer shall notify Supplier in writing of 
any claimed non-conformance immediately upon 
discovery and shall return the item to Supplier 
for inspection. Supplier shall not be responsible 
for any work done or repairs made by others at 
any time.  Disassembly by anyone other than 
persons authorized by Supplier will void the 
terms of this Warranty. 

C.3.3 Supplier shall not be responsible for the 
performance of any product which incorporates 
items manufactured by Supplier unless such 
performance is expressly designated as 
Supplier’s responsibility under the terms of the 
written agreement between Supplier and the 
Buyer. 

C.3.4 Supplier shall not be liable for improper use, 
installation, accidents, operation or maintenance 
of items manufactured by Supplier, nor for any 
damage resulting there from, or from negligence 
on the part of Buyer’s employees or agents. 

C.3.5 Supplier shall not be responsible for any 
consequential or incidental damages 
occasioned by failure of any item supplied by 
Supplier, or by failure of any item in which a 
component manufactured by Supplier is 
incorporated. 

C.3.6 Unless previously agreed to in writing, Supplier 
shall not provide field repairs, modifications, or 
any other field service under this Warranty. 

C.3.7 THE WARRANTIES CONTAINED HEREIN ARE 

EXCLUSIVE AND ARE GIVEN IN LIEU OF ALL 

OTHER WARRANTIES, EXPRESSED, IMPLIED 

OR STATUTORY, INCLUDING THE IMPLIED   

WARRANTY   OF   MERCHANTABILITY   OR   

FITNESS   FOR   A   PARTICULAR PURPOSE, 
AND ALL OTHER OBLIGATIONS AND 

LIABILITIES.   WITH RESPECT TO 

CONTRACTS DIRECTLY BETWEEN 

SUPPLIER AND THE U.S. GOVERNMENT OR 

ANY OF ITS AGENCIES, THE RIGHTS AND 

REMEDIES AFFORDED TO THE 

GOVERNMENT OR AGENCY BY THIS 

STANDARD PRODUCT WARRANTY ARE IN 

ADDITION TO AND DO NOT LIMIT ANY 

RIGHTS AFFORDED BY ANY OTHER 

PROVISION OR PROVISIONS OF THE 

CONTRACT. 

 

Article C.4  Complaints 

C.4.1  Complaints can only refer to quantity, weight or 
specification, as well as to non-conformity of the 
delivered goods made available by Supplier. 

C.4.2  Customer shall check the goods forthwith, 
ultimately on arrival. 

C.4.3  Any complaints with regard to relevant defects 
observable at inspection of the goods, as well as 
complaints in connection with quantity, weight or 
specification shall be made in writing within 24 
hours after the delivery, and include a complete 
description of the alleged defects, on default of 
which any claim in this respect shall become 
void. 

C.4.4  Any complaints with regard to other relevant 
defects shall be made in writing within 24 hours 
after their disclosure, and include a complete 
description of the alleged defects, however 
ultimately within three (3) months after the 
delivery, on default of which any claim in this 
respect shall become void. 

C.4.5  Any claim of Customer with regard to delivered 
goods shall also become void in the event: 

(i)  the Agreement refers to the delivery of 
used or damaged goods; 

(ii)  the goods have been processed or the 
goods are otherwise not (or no longer) 
identifiable as originating from Supplier; 
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(iii)  the defects are (also) caused by normal 
wear and tear, inexpert and/or incorrect 
treatment, use and/or storage or 
maintenance of the goods; 

(iv)  Customer has not forthwith given Supplier 
the opportunity to investigate the 
complaints and to fulfil its obligations; 

(v)  Customer has sold the goods or in (case of 
consumable goods) has started to use the 
goods; 

(vi)  of any maintenance, repair, installation, 
handling, transportation, storage, operation 
or use which is improper or otherwise not in 
compliance with Supplier’s instruction; or 

(vii) of any alteration, modification or repair by 
anyone other than Supplier or those 
specifically authorized by Supplier;  

(viii) of any accident, contamination, foreign 
object damage, abuse, neglect or 
negligence after delivery to Customer or 
precipitated by / correlated with an incident 
not under Supplier’s warranty. 

(ix)  Customer has not, not in time or not 
sufficiently, fulfilled any obligation resting 
with him. 

C.4.6  In connection with any parts and/or goods 
obtained from third parties which have not been 
treated by Supplier, Customer can only assert 
his claims against Supplier insofar as Supplier, 
in its turn, can assert any claims against its 
supplier. Should this be the case, Supplier shall 
at any rate be discharged with respect to 
Customer by transferring its rights with respect 
to its supplier to Customer. 

C.4.7  Customer is not entitled to assert any rights 
against Supplier in the event that he can also 
directly assert the rights with regard to the 
defects concerned against the manufacturer. 

C.4.8  Without prejudice to the provisions in the 
previous paragraphs of this article, in the event 
of timely and justifiable complaints, Supplier 
shall only be obliged - at its option - to either 
repair the goods, proceed to redelivery or to 
credit Customer for the defective goods. These 
General Terms and Conditions shall apply 
unimpaired to redelivery. 

C.4.9 It shall not be permitted to return any goods 
delivered by Supplier without Supplier's prior 
written consent. Should any return shipments 
take place, then this shall at all times be done at 
the expense and risk of the sender.
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